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A recent opinion by the Colorado Court of Appeals considered the overlap and interaction 
of bailment, the Colorado Governmental Immunity Act, and the economic loss doctrine, 
finding that bailment claims could arise in tort and are barred by governmental immunity, 
protecting public entities from liability, and that the economic loss rule did not change 
that fact. 

In a recent case of first impression, Foster v. Bd. of Governors of the Colorado State Univ. Sys. by & 
on behalf of Colorado State Univ.,1 the Colorado Court of Appeals analyzed whether plaintiff’s 
alleged breach of oral contract for bailment sounded in tort, triggering the Colorado Government 
Immunity Act (CGIA) and barring plaintiff’s claim, and whether the economic loss doctrine precluded 
plaintiff from bringing her breach of oral contract for bailment claim in tort. The court held that 
plaintiff’s breach of oral contract for bailment claim could have alternatively been pled in tort2 and 
that the economic loss doctrine had no bearing on a claim for which there existed an independent 
tort duty regardless of any contractual relationship.3 To firmly grasp why the court’s decision 
harmonized three of the murkiest4 areas of Colorado law, a brief rundown of the CGIA, the 
economic loss doctrine, and Colorado law concerning bailment is warranted.

The CGIA
Generally, the CGIA shields governmental entities from tort liability. Colorado has a complicated 
history with respect to sovereign immunity, but for purposes of this article, we can start with 
Colorado’s adoption of the CGIA. In 1971, the legislature enacted the CGIA, and as amended it has 
several important features that can be boiled down to four main points:

1. It codified the legislature’s intent for governmental immunity to replace the common law 
doctrine.
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2. It provided an express waiver of immunity for particular claims, specifically those sounding in 
tort.

3. It conditioned permissible claims against governmental entities on proper prior notice to the 
government entity of the claim.

4. It placed financial limits on the government’s exposure to permitted claims.

Effective July 1, 2013, the statutory cap on damages was raised from $150,000 to $350,000 for an 
individual claim and from $600,000 to $990,000 for multiple claims arising from a single incident. 
The new damages limitations will be adjusted to account for cost of living increases based on the 
consumer price index every four years.5

Application

The CGIA is found at CRS §§ 24-10-101 et seq. CRS § 24-10-108 states that "sovereign immunity 
shall be a bar to any action against a public entity for injury which lies in tort or could lie in tort 
regardless of whether that may be the type of action or the form of relief chosen by a 
claimant" (emphasis added). Whether one is dealing with a public entity may be a relatively straight 
forward analysis; however, whether the claim lies in tort or could lie in tort can be more 
challenging. Colorado courts have been consistent and uniform in holding that the CGIA does not 
apply to purely contractual causes of action.6 Similarly, where the plaintiff alleges a tort cause of 
action, no further analysis is needed.

Where a contractual cause of action is alleged, but the claim could also be brought in tort, the 
analysis becomes more difficult. The statute addresses not only tort claims captioned as such, but 
also claims that, however pled, "could" lie in tort. The CGIA ensures that artful pleading by plaintiff’s 
counsel cannot avoid the legislature’s intent to preserve governmental immunity.7 Where the 
plaintiff’s claim could lie in tort, the courts have generally looked to the nature of the injury and the 
form of relief sought to help determine these issues.8

A public entity’s asserted immunity involves an issue of subject matter jurisdiction that must be 
resolved by the trial court pursuant to a motion to dismiss pursuant to CRCP 12(b)(1). The plaintiff 
has the burden of proving jurisdiction and demonstrating that governmental immunity does not bar 
its claim.9 CRS § 24-10-108 expressly permits an interlocutory appeal from a determination 
concerning sovereign immunity under the CGIA, and a district court’s order regarding a pretrial 
motion asserting governmental immunity is a final judgment, subject to immediate interlocutory 
appeal.10

When the plaintiff’s claim lies in tort or could lie in tort, the CGIA operates to block the claim 
outright. If the plaintiff can demonstrate that one or more of the enumerated exceptions apply and 
the CGIA does allow recovery, the plaintiff’s recovery is limited to designated amounts. As set forth 
above, as of the date of this article, the limits are $350,000 for an injury to one person in a single 
occurrence and 990,000 for an injury to two or more persons in a single occurrence.11

The Economic Loss Doctrine
The Colorado Supreme Court adopted the economic loss doctrine12 in 2000 through two cases: 
Town of Alma v. AZCO Construction, Inc.13 and Grynberg v. Agri Tech, Inc.14 The economic loss 
doctrine attempts to delineate the boundaries between tort and contract law by precluding plaintiffs 
in certain cases from asserting a tort cause of action where the alleged tort duty breached is 
addressed by a contractual duty existing between the parties. According to the rule:

a party suffering only economic loss from the breach of an express or implied contractual duty 
may not assert a tort claim for such a breach absent an independent duty of care under tort 
law.15

Application

At its core, the economic loss rule attempts to hold contracting parties to the terms of their 
agreement and protect the respective interests created by the parties’ promises established through 
the contract negotiation process.16 This, in turn, allows contracting parties to bargain confidently 
without fear that unanticipated liability may arise in the future and encourages the parties to self-
protect against economic loss by building risk and cost considerations into their contract.17 To help 
determine whether the duty breached was contractual or tort based, the Court in Town of Alma
adopted what is called the "independent duty approach."18 The Court noted that "[t]ort obligations 
generally arise from duties imposed by law. . . ." whereas contract obligations "arise from promises 
made between parties."19

However, Colorado case law presents conflicting outcomes in discussing the independent duty 
approach. Town of Alma, Grynberg, and BRW, Inc. v. Dufficy & Sons, Inc. hold that duties 
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memorialized in contract preclude similar duties in tort law. Five years later, the Supreme Court 
softened that stance in holding that

where there exists a duty of care independent of any contractual obligations, the economic 
loss rule has no application and does not bar a plaintiff’s tort claim because the claim is based 
on a recognized independent duty of care and thus falls outside the scope of the economic 
loss rule.20

Recent cases have not made the doctrine any less confusing. In Casey v. Colorado Higher Educ. Ins. 
Benefits Alliance Trust,21 the court of appeals held that the economic loss doctrine barred plaintiff’s 
tort claims with respect to the trustees because the claims were already subsumed by the fiduciary 
duties outlined in the trust agreement and were not "appreciably different" than those duties 
outlined in the contract. Citing BRW, the court reasoned

because the trustees’ duty of care is "memorialized" in the trust agreements, there is no 
common law tort duty independent of that document upon which a tort action for breach of 
fiduciary duty could be based,22

thereby turning from the AC Excavating approach and realigning with BRW’s rationale. 

More recently, there have been several cases that seem to go back and forth between the BRW line 
of reasoning and that of AC Excavating. The only constant has been that, where there exists a duty 
independent of any contractual relationship between the parties, the economic loss doctrine has no 
application and will not bar a plaintiff from bringing both a contract and tort-based cause of action. 

Bailment
Bailment is a delivery of personal property by one person to another in trust for a specific purpose, 
with an express or implied contract that the property will be returned or accounted for when the 
specific purpose has been accomplished or when the bailor reclaims the property.23 The very nature 
of a bailment relationship implies that the bailee—that is, the party entrusted with the bailor’s 
property—will exercise a reasonable degree of care to ensure that the item bailed is not damaged. 
From the language above, "with an express or implied contract," it would seem that the nature of 
the duty is in contract; however, it is not so simple. 

First, this implied duty, which equates to the reasonableness standard in negligence, is implicit in 
every bailment relationship, regardless of whether there is a contract. This is highlighted in the 
ability of the parties to form a constructive bailment. A constructive bailment may arise when one 
engages another to perform some service with respect to one’s personal property and then leaves 
the property with the other without any instructions as to its disposition.24 It may also arise when 
there is no direct agreement between the parties but the transaction is for their mutual benefit.25

Further, Colorado case law provides that in a bailee-for-hire relationship, the bailor is aided by a 
presumption of negligence if the bailee either fails to return the bailor’s property or returns it in a 
damaged condition.26

The Colorado Jury Instructions also support these positions.27 The relevant jury instruction states 
that a "bailee must exercise reasonable care to protect the property of the bailor."28 That is the 
same standard that applies in a negligence claim.29 Further, the first note to the instruction clarifies 
that whenever the instruction on bailment is used, the instruction defining negligence "must also be 
given."30 If the negligence instruction applies to a bailment action, a separate tort for negligence 
could have been brought as an alternative theory. 

Accordingly, bailment is an area of law that necessarily intertwines contract and tort principles to 
form a relationship between the parties imposing an inescapable tort duty on the bailee to use 
reasonable care to account for the bailed property—in other words, to perform its duties without 
negligence. Because this tort duty is imposed regardless of whether there is a contract between the 
parties, bailment is a rare instance of a blended contract/tort relationship that blurs the line the 
economic loss doctrine attempts to delineate and precludes a plaintiff from bringing an action under 
the CGIA. 

The Foster Case
The Foster lawsuit arose from a fire at Colorado State University’s Equine Reproduction Laboratory 
(ERL or CSU) that destroyed plaintiff’s property. Before the fire, plaintiff (Foster) and the ERL 
entered into an oral contract in which the ERL agreed to provide reproductive treatment to Foster’s 
stallion.31 Pursuant to that agreement, the ERL collected ten "straws" of semen from the stallion to 
be used for in vitro fertilization, and Foster and the ERL entered into a bailment relationship. In that 
relationship, the ERL (the bailee) stored the straws in its specialized storage facility, and Foster (the 
bailor) paid the ERL a monthly fee.32 Less than two years later, a fire of unknown origin destroyed 
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the ERL building and most of its contents, including the semen straws from Foster’s stallion. The fire 
department investigated the fire but was not able to determine its cause.33

Foster sued the ERL, asserting a claim for breach of an oral contract for bailment. CSU moved to 
dismiss the complaint pursuant to CRCP 12(b)(1) based on lack of subject matter jurisdiction under 
the CGIA. Specifically, CSU argued that it was immune from Foster’s suit because her claim lies in 
tort or, in the alternative, could lie in tort.34

The trial court denied CSU’s motion to dismiss, reasoning that "[t]he fact that courts use language 
of negligence when addressing bailments is not dispositive of whether a breach of duty under a 
bailment sounds in tort."35 Rather, the trial court found that as a matter of law the relationship 
between these parties was based solely on an oral contract for storage in exchange for payment, 
and the nature of CSU’s liability must have stemmed from that contract.36 The trial court based its 
opinion, at least in part, on application of the economic loss doctrine, finding that the contract 
between the parties would have prevented Foster from asserting tort claims. Pursuant to the CGIA, 
CSU immediately filed an interlocutory appeal to determine whether Foster’s claim could have been 
brought as a tort.37

Analysis

The appellate court’s analysis focused on a single issue: whether Foster’s claim could lie in tort for 
the purposes of the CGIA.38 The court of appeals began its discussion by noting that the form in 
which Foster pled her claim is not dispositive. As discussed in more detail above, the focus of the 
analysis is on whether the "essence" of the injury was tortious in nature.39 Ultimately, the court 
found that the claim could have been brought in tort, and discussed three reasons for this 
conclusion. First, to prevail on her claim, Foster would have to prove negligence. Second, the duty 
allegedly breached by CSU was implied by law. Finally, the law of bailments dictates that an action 
against a bailee for damage or destruction to bailed property may be pled in either contract or tort. 

No matter how Foster framed her cause of action, she would ultimately have to show that CSU 
engaged in conduct that would also support a claim of negligence. Citing Christensen v. Hoover,40

the court reasoned that even though Foster had phrased her claim as one for breach of contract, 
CSU’s liability for damage to the bailed goods would depend on proof of negligence.41 The court 
went on to say that, regardless of the theory Foster had chosen, to prevail she would need to show 
that CSU had engaged in tortious conduct and therefore her claim was barred by the CGIA.42

Next, because bailment imposes a duty on the bailee to use reasonable care to protect the property 
bailed regardless of a contractual relationship, the duty allegedly breached was implied by law and 
not through the promises made between the parties.43 The court cited a multitude of sources 
making clear that no contract is necessary to impose on the bailee the duty to account for the thing 
bailed.44 Although (seemingly largely for historical reasons) the breach of such a duty may give rise 
to a claim for breach of contract, the duty is actually one independent of the contract.45 Last, the 
court concluded that an action against a bailee for damage to or destruction of bailed property can 
be pled alternatively in contract or in tort.46 As the court concluded, under the CGIA, regardless of 
whether a plaintiff has pled a valid breach of contract claim, the claim is barred if it could be pled 
alternatively as a tort claim.47

Bailment’s independent tort duty was also presumably the reason the court was not persuaded by 
Foster’s economic loss doctrine argument. In a somewhat unorthodox fashion, Foster attempted to 
use the economic loss doctrine as a plaintiff’s sword, rather than its typical use as a defendant’s 
shield, arguing that the CGIA could not apply because the economic loss doctrine precluded her 
from bringing a tort claim. Unlike the trial court, the court of appeals did not agree and held that the 
economic loss doctrine had no bearing on the claim.48 The court stated:

the economic loss rule provides that "a party suffering only economic loss from the breach of 
an express or implied contractual duty may not assert a tort claim for such a breach absent an 
independent duty of care under tort law. . . ."49 But where, as here, the duty allegedly 
breached exists independently of the contract, a tort action may be maintained.50

Without the economic loss doctrine, the trial court’s conclusion that Foster was precluded from 
bringing a tort action dissolved away. As described above, the court of appeals’ analysis, focusing 
on the existence of the tort duty—regardless of any similar contractual duty—seems to fit more in 
line with the AC Excavating line of cases. 

Foster applied to the Colorado Supreme Court for certiorari to consider the court of appeals’ opinion. 
The Colorado Supreme Court ultimately denied certiorari, thereby making the court of appeals’ 
decision final and binding Colorado law. The ruling also made Colorado one of the first states to 
directly find a governmental entity immune from an action for bailment. As some of the authorities 
cited in Foster indicate, authorities from other jurisdictions supported an action for bailment under 
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tort theories. Colorado appears to be the first to take the next step, under its governmental 
immunity act, to provide governmental protection. 

Conclusion
Foster makes clear that the CGIA provides governmental protection for bailment claims against 
public entities. This is the first time a Colorado court so applied the CGIA, and it did so in the face of 
arguments that included application of the economic loss doctrine to preclude the tort claims 
surrounding a bailment cause of action. In the end, it appears that because the economic loss rule 
does not change the fundamental nature of bailment and a plaintiff’s ability to plead it as a tort, the 
CGIA governs. 
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